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Findings:

By a unanimous decision, the WCF Appeal Panel has decided that the appeal by KG against
a decision taken by the IOMCA that he was no longer eligible to play for them, is upheld.

The Facts:

The term “Manx” is derived from the old language of the Isle of Man which is closely linked to
Scottish or Irish Gaelic. It largely refers to the island of the Isle of Man and a “Manxman” is
regarded as a person born in the Isle of Man. (Source — Common usage)

Kevin Garrad (“KG” or “the Appellant”) was born in Bristol, England in 1954 and raised in
Somerset, England. His father was born in Somerset, England. His mother was born in
Monmouthshire, Wales.

He moved to the Isle of Man in 1992 to take work as a specific software database expert.

He quickly found out the state of things croquet-wise on the Island, and offered his services
as coach, coaching 3 or 4 times per week at various clubs on the island.

His recollection is that he was elected to the post of Chairman at the following AGM in early
1993. This situation continued for some 4-5 years, when the company for whom he worked
was taken over, and the IT department out-sourced. The out-sourcing company offered him a
job with them. In 1999 he was working for them in both Ireland and the Netherlands.
Throughout his time with the out-sourcing company he was given paid flights home every
weekend, reducing to fortnightly towards the end.

In 2002 he left the out-sourcing company and began work at Clerical Medical, in Maastricht,
Netherlands. He now had to fund his own flights, so travel back to the Isle of Man became

less and less frequent. For the next 3 years or so, he continued to complete an Isle of Man
Tax Return, as The IOM Treasury continued to treat him as a Manx resident.

Sometime thereafter he was asked to complete a declaration of non-residency. He only did
this after confirmation that doing so would not affect my status as a Manx resident.

Working for Clerical Medical was a conscious decision, as they also had offices in the Isle of
Man, and he thought that a transfer back would be feasible. Unfortunately, they subsequently
closed the IT section in the Isle of Man.

To this day, he still travels back to the island on occasion, as his fiancée still lives there when
she is not working away.

He still has an address on the Isle of Man which he uses as an accommodation address.



At the time of the appeal he owned a house in the Netherlands, although he is currently
contracted to work in Dublin, Ireland. He started employment in Ireland in November, 2008
but he remains “tax-resident” in the Netherlands.

He has represented the Isle of Man at croquet since 1994, and has never represented any
other country. He is a fully-paid member of Jersey Croquet Club, and has played for them in
the CA (of England) Inter-Club Championship. Because of his club membership, he has also
represented the “County” of the Channel Islands in the CA (of England) Inter-Counties
Tournament, and has done so for many years.

He last represented the Isle of Man in the WCF World Golf Croquet Championship 2008 in
South Africa. That event ended on 16" March 2008.

He has no wish to play for any other country than the Isle of Man.

At the IOMCA Annual General Meeting in 2008 the newly revised WCF Statute - Article 303
was raised and it was agreed that the IOMCA should adopt a similar system for eligibility to
represent them in international croquet tournaments.

The IOMCA appreciates that the WCF has their own rulings on who is eligible to represent a
country, but defends its right to decide who is eligible, under their own requirements to
nominate as our representative in an international tournament.

The IOMCA argue that technically therefore, it is under the IOMCA statutes that Kevin is not
eligible to represent the Isle of Man.

They notified KG of their decision that he was no longer qualified to play for IOM in late 2008
based on the following argument:-

“Kevin Garrad is not Manx born, neither are his parents Manx. He was born in the UK. He
currently lives in Holland, and has done so for the last 9-10 years. For the last few years he
very rarely spends more than a couple of weeks a year in the Isle of Man. One of the main
problems from the Isle of Man perspective is with exact interpretation of the WCF statute of
eligibility via a passport for the country concerned. The Isle of Man itself does not actually
issue passports in its own right, but issues a British Islands passport. To be eligible to apply
for one you must be a British national and currently resident in the Isle of Man (at the time of
issue) or Manx by birth/born of Manx parents, but resident in the United Kingdom.

Kevin would not be able to qualify to apply for a new Isle of Man issued Passport as he does
not match any of the above requirements. We have to take the ability to apply for a

passport as the interpretation of to hold a 'Manx' passport. If he is claiming to live in two
countries (Holland and the Isle of Man), then he has not been resident in the Isle of Man for 4
months in the previous 12 months which is also one of our requirements. Whilst we
appreciate that the WCF has their own rulings on who is eligible to represent a country, the
IOMCA feel it is our right to decide who is eligible, under our requirements to nominate as our
representative in an international tournament.”

On 14" January 2009, Kevin Garrad made an appeal to the World Croquet Federation
concerning the fact that he had been advised by the Isle of Man Croquet Association that they
did not consider him eligible to play for them at any WCF or International event within the
provisions of WCF Statutes, Article 303 et seq, stating “I have never represented any
country/nation/state except the Isle of Man. | have no particular wish to represent any other
country. The interpretation by some of the new WCF rules on eligibility, seem to try to force
me to accept another country to represent.”



2.

Law:

WCF Jurisdiction

The jurisdiction of WCF in this case is contested by the IOMCA in that it is their view that
it should be under IOMCA statutes that any question of qualification or eligibility or
dispute should be resolved.

Applicable Rules and Law:

Article 303 of the WCF Statutes provides that:
(303.1) A player is qualified to represent a country in a croquet event if:
(303.1.1) he was born in the country, or
(303.1.2) either of his natural or adoptive parents was born in the country, or
(303.1.3) he is a citizen of the country, is entitled to hold a passport issued by the country and
has lived there for thirty-six consecutive months at some time; or
(303.1.4) he has been a permanent resident of the country for a period of twelve months
immediately prior to the event.
(303.2) In (303.1.3) and (303.1.4) above:
(303.2.1) residence solely for the purpose of education at a school, technical college or
university shall not be included; and
(303.2.2) if a player lives in two countries he must nominate one country as his home country.
A player must live there for a minimum of four months per year.
(303.3) A player who has represented a country in an International croquet event controlled
by the WCF or by one or more of the participating National Governing Bodies may not
represent another country for which he is qualified unless a period of 13 consecutive months
has elapsed since his last appearance for his former country.
(303.4) Where, in the opinion of the World Croquet Federation, unusual
circumstances exist regarding a players nationality and/or residence position, or
where a player qualifies only for a non member country or association, the World
Croquet Federation Management Committee shall determine that persons eligibility
and qualification for one or more member associations, and/or their suitability for
participating in any International croquet event controlled by the WCF or by one or
more of the participating National Governing Bodies.
(303.5) “303.1, 303.2, 303.3 and 303.4 above, applies to all International croquet
events played under the authority of a member association or the World Croquet
Federation.

The purpose of Atrticle 303 is to regulate changes of sports nationality in a manner which
preserves the interests of sport, of member associations that “invest” in their players and
of the players themselves.

Brian Storey: By virtue of 303.4 | find the circumstances relating to this appeal
and response from the IOMCA unusual in that it is an appeal by a player, being
allegedly being denied the opportunity to represent the country of his choice and
for whom he has previously played. By applying WCF Statute, Article 303.5 it is
clear to me that qualification and eligibility for all International croquet events
played under the authority of a member association or the World Croquet
Federation are subservient to WCF Statutes - Articles 303.1 to 303.4 inclusive.
Consequently | find that the objections to WCF Jurisdiction by IOMCA are
unsupportable and incorrect. | therefore will proceed to hear the full appeal.

Member Association jurisdiction within WCF Statutes

5.

For the purposes of this appeal it is accepted that the IOMCA has jurisdiction over the
selection of players to represent the IOM in international events, subject to abiding by
WCF Statutes. The WCF Statutes set out the rules for determining a player's eligibility to
represent any particular country.



Qualified v Eligible
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In the course of the Appeal and the response from IOMCA, both parties have generally
used the word “eligible” or a derivative and make references to WCF Statutes — Article
303. The word “eligible” rarely appears in that Article.

Dictionary.com, (the online dictionary) defines “qualified” as: ““having the qualities,
accomplishments, etc., required by law or custom for getting, having, or exercising a right,
holding an office, or the like” “Sports: to demonstrate the required ability in an initial or
preliminary contest: He qualified in the trials..” With synonyms of: “fit, suit, adapt, prepare,
equip, narrow, restrict. meliorate, soften, temper, reduce, diminish. designate, label”.

Dictionary.com, (the online dictionary) defines “eligible” as: “meeting the stipulated
requirements, as to participate, compete, or work; qualified, or entitled to be chosen:
eligible to run for office; eligible for retirement.” With synonyms of: “suitable, fitting.”

Having regard to these dictionary references | am forced to the conclusion that both
words and their derivatives mean the same thing and it is more appropriate to use the
“qualified” or derivative to fully understand the applicability of that Article to a particular
situation. The words are interchangeable in most circumstances and hence have no
discrete meaning, certainly when applied to Article 303.

Brian Storey: On that basis, | find that Article 303, whilst referring to “qualified”
and also "eligible”, is still consistent with the overall objective to limit a person’s
ability to play for a particular country and both words can be used interchangeably
for the purposes of this Article.

THE CASE

IOMCA decision to make KG ineligible
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The IOMCA contend that:
“For the last few years he very rarely spends more than a couple of weeks a year in the
Isle of Man.”

“One of the main problems from the Isle of Man perspective is with exact interpretation of
the WCF statute of eligibility via a passport for the country concerned. The Isle of Man
itself does not actually issue passports in its own right, but issues a British Islands
passport. To be eligible to apply for one you must be a British national and currently
resident in the Isle of Man (at the time of issue) or Manx by birth/born of Manx parents,
but resident in the United Kingdom. Kevin would not be able to qualify to apply for a

new Isle of Man issued Passport as he does not match any of the above requirements.
We have to take the ability to apply for a passport as the interpretation of to hold a 'Manx'
passport. If he is claiming to live in two countries (Holland and the Isle of Man), then he
has not been resident in the Isle of Man for 4 months in the previous 12 months which is
also one of our requirements.”

WCF Statute - Article 303 lays down the qualification a player to represent a country.
There are four ways: birth, natural or adoptive parental birth, citizenship co-joined with a
36 month consecutive period of living in a country at some time, permanent residence in
the country for a minimum period of 12 months immediately prior to the event. In addition
there are two further qualifying articles regarding education and “two country” players.

It is an undisputed fact that KG was born in England with a Welsh mother. Accordingly he
is qualified to play for England or Wales.
(WCF Statute — Articles 303.1.1 and 303.1.2).

| therefore turn to the meanings of Articles 303.1.3 and 303.1.4. 1 will firstly deal with
303.1.4 — Permanent residence for 12 months immediately prior to the event.
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KG indicates in his evidence that he still has an address on the Isle of Man which he uses
as an accommodation address and which he asserts confirms his continuation of being a
Manx resident.

The IOMCA contend that one of the reasons they gave for disqualifying him was:- “For
the last few years he very rarely spends more than a couple of weeks a year in the Isle
of Man.”

Consequently | turn to interpreting Article 303.1.4. The main elements are that it is a
construct of one sentence and requires “permanent residence” for a minimum period of
time. In this case 12 months immediately prior to the event. The question raised is, “Is
the fact that KG maintains an address on the Isle of Man used as an accommodation
address, sufficient to justify “permanent residence”.

KG has made reference to the IOM Tax Authorities. Their guidance states:-
"As a basic guide it can be assumed that a person is resident if —
e the individual owns a property in the Isle of Man or has a lease on a property
which is going to last longer than 6 months; or
e the period to be spent in the Isle of Man in any one tax year (together or
separately) is going to exceed 182 days ; or
e the individual has been a regular visitor to the Island over the last four
consecutive years and the average time spent per year in that period was 91
days or more".
http://www.gov.im/treasury/incometax/sections/employers/nonresidentemployees.xml

I note that the taxation text above refers only to “resident” with no specific reference to
“permanency” save through their right of claim to tax people dependent upon how long
they stay in a particular place or own or lease a property. Taxation is also confusing in
that many different jurisdictions around the world can and do lay claim to an individual’s
wealth on a simultaneous basis. Some have reciprocal taxation agreements which may
tend to further confuse the issue. | do not find taxation text to be helpful in this situation.

Brian Storey: | find that | am of the view that taxation qualifications cannot and
should not be used for the purposes of determining any qualification for sporting
purposes. They are not mentioned in the relevant Articles as any form of
qualification. The main thrust of the wording of the relevant Articles suggests
strongly to me that any decision regarding “qualification for a country” should be
by applying the normal interpretation of any relevant law of the relevant country
concerning citizenship and similar matters but excluding tax law.

Of interest, the question of “residence” has previously been considered at the Court of
Arbitration for Sport (CAS) in CAS 2007 / A/ 1377 Melanie Rinaldi v Fédération
Internationale de Natation (FINA) 26" November 2007.
http://jurisprudence.tas-cas.org/sites/CaselLaw/Shared%20Documents/1377.pdf

That case was considered on the basis that Rinaldi (a diving sportswoman) wished to
change her International representation allegiance from Canada to Portugal. She was
born and lived in Canada but her mother is Portuguese. She regularly visited Portugal to
visit her relations but did not maintain a house there.

A FINA Regulation 2.6 states: “Any competitor changing his affiliation from one national
governing body to another must have resided in the territory of and been under the
jurisdiction of the latter for at least 12 months prior to his first representation for the
country”.

The point in dispute in this CAS case was the definition of “resided”.


http://www.gov.im/treasury/incometax/sections/employers/nonresidentemployees.xml
http://jurisprudence.tas-cas.org/sites/CaseLaw/Shared%20Documents/1377.pdf

The notion of 12 month prior residence under Article 303.1.4
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The WCF Statute - Article 303.1.4 states a player is qualified if: “e has been a permanent
resident of the country for a period of twelve months immediately prior to the event”.

The CAS judgement considered the construct of the meaning “resident”. CAS found that
“‘when someone indicates they “reside” somewhere it means where they live...... residing
and living are essentially synonymous terms”. “Collins Dictionary of the English
Language” one of the main definitions of the verb “live” is “to reside or dwell: to live in
London” and in “The Shorter Oxford English Dictionary” “live” is defined “To dwell,
reside”. Under FINA regulations the word “reside” was not defined hence CAS held that
the word should have no other meaning than the common meaning that the verb has in
the English language. (Paragraphs 15 —23)

WCF Statute Article 303.1.4 similarly does not define the word “resident” and | feel bound
to follow the judgement of CAS in the above case as it is compelling and correct.

Brian Storey: Therefore | find the word “resident”’ within Article 303.1.4 means a
player in question must demonstrate that he or she has been effectively living in
the country.

CAS also considered the meaning of the period during which a player must have lived in
a country. CAS found that to be equally clear. The word “twelve months” could be
detached from the word “reside” to possible mean any period of cumulative stays
amounting to a year. However as those words formed part of the same sentence CAS
held that the words “twelve months” and “reside” could only serve to reinforce the
meaning and signify that a living spell of at least twelve months in the country is required.
A fortiori, shorter separate stays that correspond to forms of visits rather then establishing
a home would not qualify as periods of residence, even if they were numerous.

There are clearly parallels between the cited CAS case and this appeal. KG contends
that the fact he has an address in the IOM, even if an accommodation address, is
sufficient to continue his permanent residence there. He went to live in Netherlands
sometime between 1999 and 2002.

The matter of when a person who lives in one place but takes up work in another, uses
accommodation locally but regularly returns in that period, or, eventually decides that
those return trips become less frequent and spends more time at the other place will be a
matter of fact and degree in each case. In this case it is apparent to me that KG began
to use his accommodation in the Netherlands more and more from 1999 up to a point in
2002 when his return trips to the IOM became less frequent. In that period he will
effectively have changed his place of residence.

Brian Storey: By applying the CAS judgement, which I find is compelling and
correct, | find that KG cannot be classed as “permanently living or residing” in the
IOM from the date he took up residence in the Netherlands (between 1999 and
2002) as he is not currently living there and has not done so for over twelve
months. The fact he has a property or an accommodation address or both, is
insufficient to satisfy the requirement laid down in the Article of a permanent
residential period of twelve months, since he left that country between 1999 and
2002. For that reason I find that KG is not qualified to play for IOM under WCF
Statute — Article 303.1.4.

| now turn to WCF Statute — Article 303.1.3.

Legal Status of the Isle of Man vis—a-vis United Kingdom.




34.

The United Kingdom (UK) is a unitary State comprising England, Wales, Scotland and
Northern Ireland. The United Kingdom Crown Dependencies (CDs) and Overseas
Territories are not part of the UK

The UK Crown Dependencies are the Bailiwicks of Jersey and Guernsey and the Isle of
Man. The CDs are not part of the UK, but are self-governing dependencies of the Crown.
They have their own directly elected legislative assemblies, administrative, fiscal and
legal systems and their own courts of law. They all acknowledge the same crown head of
state. The CDs are not represented in the UK parliament and UK legislation does not
extend to them except in limited circumstances agreed between the UK and CDs elective
legislative assemblies.

The UK Government is constitutionally responsible for the defence and international
representation of the CDs, and for their good government. This means that in
circumstances such as a grave breakdown or failure in the administration of justice or civil
order, the residual prerogative power of the Crown could be used to intervene in the
internal affairs of the CDs.

(British Common Law)

Applicability of the British Nationality Act 1981 (c. 61) to IOM and Passports
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As mentioned earlier Crown Dependencies are self governing in most respects.

By virtue of my earlier finding at Paragraph 27 above that the matter of citizenship should
be settled by applying the law of the relevant country | now turn to the British Nationality
Act 1981 (the 1981 Act).

In 1981 “the 1981 Act” was enacted. By virtue of Section 50 (1) and 53 (5) of that Act , it
extends not only to the United Kingdom, but to the Isle of Man and the Channel Islands,
save for certain parts relating to immigration from outside those countries.

The Act prescribes conditions for persons to be treated as British Citizens.

Section 11 of that Act states:

“(1)Subject to subsection (2), a person who immediately before commencement (a)was a
citizen of the United Kingdom and Colonies; and (b)had the right of abode in the United
Kingdom under the Immigration Act 1971 as then in force, shall at commencement
become a British citizen.”

Subsection 2 is concerned with Stateless persons and | find it of no relevance.

In the Merriam-Webster online dictionary, “citizen” is defined as:

(1). an inhabitant of a city or town ; especially : one entitled to the rights and privileges of
a freeman; (2) a member of a state, a native or naturalized person who owes allegiance
to a government and is entitled to protection from it; (3) a civilian as distinguished from a
specialized servant of the state.

Brian Storey: | find that, having regard to the definition and to the “1981 Act”, as
KG was born in England in 1954, before the inception of the “1981 Act” and
because of Section 11 (1) of that “1981 Act”, he can properly be regarded as a
British citizen.

This particular point is conceded by inference by IOMCA and hence is not in question.
However the impact of this finding has implications.

KG is entitled to hold and does hold a British passport.

In evidence the IOMCA stated:-
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“One of the main problems from the Isle of Man perspective is with exact interpretation of
the WCF statute of eligibility via a passport for the country concerned. The Isle of Man
itself does not actually issue passports in its own right, but issues a British Islands
passport. To be eligible to apply for one you must be a British national and currently
resident in the Isle of Man (at the time of issue) or Manx by birth/born of Manx parents,
but resident in the United Kingdom. Kevin would not be able to qualify to apply for a

new Isle of Man issued Passport as he does not match any of the above requirements.
We have to take the ability to apply for a passport as the interpretation of to hold a 'Manx'
passport.

The IOM Government web site states:-

“Manx people are actually British citizens deriving their nationality from the provisions of
the British Nationality Acts. There is actually no such thing as a "Manx" passport. The Isle
of Man Passport Office issues British passports to British citizens and British subjects
resident in the Isle of Man, or, to British citizens born in the Isle of Man but resident in the
United Kingdom.”

http://www.gov.im/cso/immigration/fags.xml#1

The Passports issued in the Isle of Man are British passports. The Isle of Man passport
office operates as an extension of other UK passport offices or consulates around the
world where, if required, they too can issue a British passport. The two reasons that they
have for issuing British passports locally in the IOM is dependent upon British subjects
being resident or, persons born on the Isle of Man with British citizenship but resident in
the UK. The significant point is that it is British passports that are being issued by the Isle
of Man passport office. Not an Isle of Man passport. They do not exist. Indeed the
extension of issue of passports to British subjects resident in the Isle of Man and the
meaning of “the 1981 Act” indicates that for practical purposes all British citizens are one
and same throughout the UK, Isle of Man and Channel Islands.

Brian Storey: | therefore find that any reference that some form of discrimination
on the basis of a passport issued in the Isle of Man or a so called “Manx” passport
to set them aside from the rest of the UK, to be without foundation. KG is British,
the Isle of Man fully recognises “the 1981 Act” and participates in its functions and
hence KG is equally a citizen of the UK and also the Isle of Man and the Channel
Islands and is entitled to hold a passport issued, not necessarily by, but on behalf
of those countries.

| will now turn to consider the remaining part of Article 303.1.3 and how Article 303.2
interacts with it.

The IOMCA have stated:

“If he is claiming to live in two countries (Holland and the Isle of Man), then he has

not been resident in the Isle of Man for 4 months in the previous 12 months which is also
one of our requirements.”

As previously indicated | shall ignore the text “which is also one of our requirements” as it
is the requirements of the WCF Statutes that are issue here.

However the remainder of that sentence is significant. Clearly KG has not been resident
in the Isle of Man for some years. He left sometime between 1999 and 2002.

As previously indicated, Article 303.1 lists those conditions that must be satisfied before a
person qualifies to play for a country. Article 303.2 indicates other conditions and
qualifications that must be satisfied in relation 303 1.3 and 303.1.4

Article 303.2 states: “In (303.1.3) and (303.1.4) above: (303.2.1) residence solely for the
purpose of education at a school, technical college or university shall not be included, and
(303.2.2) if a player lives in two countries he must nominate one country as his home country. A
player must live there for a minimum of four months per year.”


http://www.gov.im/cso/immigration/faqs.xml
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It is clear to me that residence for educational purposes as in Article 303.2.1 have
references back to both 303.1.3, “he is a citizen of the country, is entitled to hold a passport
issued by the country and has lived there for thirty-six consecutive months at some time” and
Article 303.1.4, “he has been a permanent resident of the country for a period of twelve months
immediately prior to the event”.

In relation to Article 303.2.2, this is also related back to 303.1.3 and 303.1.4. Having regard to the
natural meaning of 303.1.3 the sentence construct states: “he is a citizen of the country, is entitled
to hold a passport issued by the country and has lived there for thirty-six consecutive months at
some time”. This sentence appears to be quite specific. Clearly the word “lived” is qualified by
303.2.1 where such living would not qualify by mere nature of residence for educational purposes.
However I am not persuaded that Article 303.2.2 applies to 303.1.3 in the same manner.

As I find that 303.1.3 is quite specific using the words “at some time” there appears to be a
conflict with any suggestion that 303.2.2 applies to it where a further time period is considered (i.e.
4 months). The use of the word “if” is a conditional term and the rest of the sentence only applies
if the condition is met. In this case, “if'a player lives in two countries”. Given my previous
finding relating to “permanent residence” and the use of the word “lived” | have already
found that KG does not now live in the Isle of Man to satisfy Article 303.2.2. He only lives
in one place, the Netherlands, so he could currently never nominate a country by the use
of this Article.

Brian Storey: I find that by a natural reading of the relevant Articles it leads me to conclude
that 303.2.1 and 3.3.2.2 refer to 303.1.4, but only 303.2.1 refers to 303.1.3 in this case. As KG
is not resident anywhere for the purposes of education then Article 303.2.1 does not apply
either. Therefore Article 303.1.3 applies in its entirety, without further modification by
another Article.

There remains Article 303.3 which states: “A player who has represented a country in an
International croquet event controlled by the WCF or by one or more of the participating National
Governing Bodies may not represent another country for which he is qualified unless a period of
13 consecutive months has elapsed since his last appearance for his former country.”

KG last played for and represented Isle of Man on 16™ March 2008. Consequently he cannot play
for any other country until 13 months has elapsed from that time.

That is clear and beyond argument.

Brian Storey: Having regard to all the Articles and findings above, I find, KG is qualified to
play for England by his own birth and that of his natural father. He is qualified to play for
Wales by the birth of his natural mother. He is qualified to play for Isle of Man as that
country for citizenship purposes is British, he is entitled to and does hold a British passport
and has lived there for thirty-six consecutive months at some time (between the years 1992
and 1999 at least). For those reasons I would allow the appeal.

Keith Aiton: | have had the opportunity, of reading the judgement of Brian Storey,
and | would also allow the appeal for the reasons stated therein.

Charles Jones: | have had the opportunity, of reading the judgement of Brian
Storey, and | would also allow the appeal for the reasons stated therein.

30" April 2009.



